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Teaching of Sir Henry Maine, The. Paul Vinogradoff. 20 L. Quart. Rev 119. 

Ultra Vires and Estoppel. Anon. 44 Leg. Adv. 53. 

Validity of Agreement Founded on a New Consideration but Given in 

Payment on Illegal Contract. Anon. 58 Central L. J. 321. 
Whether a Consideration is Necessary to a Waiver. Colin P. Campbell. 

58 Central L. J. 264. 
Whether an Attempt to Bribe an Officer who is without Authority to 

Act is a Criminal Offense. Anon. Commenting upon one of the recent St. 

Louis bribery cases reported in 77 S. W. Rep. 560. 58 Central L. J. 281. 



II. BOOK REVIEWS. 

The Police Power. Public Policy and Constitutional Rights. By Ernst 
Freund, Professor of Law in the University of Chicago. Chicago: Calla- 
ghan & Company. 1904. pp. xcii, 819. 8vo. 

In 1827, in the opinion in the case of Brown v. Maryland^ Chief Justice 
Marshall introduced into our law the term " police power." A study of that 
case and the circumstances surrounding it leads to the conclusion that Mar- 
shall used the phrase merely as' a synonym for the well-known " police laws," 
"regulations of police," etc. At any rate the term did not reappear in a judi- 
cial opinion until ten years later, after Marshall's death, in the case of New 
York v. Miln. By that time the abolition controversy had made the term 
familiar over the entire country. It had been seized on by the daily papers and 
political speakers, to express the " residuary sovereignty " of Madison. It is 
not surprising that this popular and wide-spread use had a marked effect upon 
the courts. In the License Cases we find Chief Justice Taney declaring that 
the police power of a state is " nothing more or less than the powers of govern- 
ment inherent in every sovereignty to the extent of its dominions." From this 
time on the police power has been given every phase of meaning, from the 
extended one of Taney to that of Mr. Hastings, who states that the " police 
power is a fiction." 

The confusion in the use of the term has never been cleared up by the text- 
writers. The nearest approach is made in the present work by Professor Freund. 
The author explains his conception of the police power as follows : " The State 
places its corporate and proprietary resources at the disposal of the public by 
the establishment of improvements and services of various kinds ; and it exer- 
cises its compulsory powers for the prevention and anticipation of wrong by 
narrowing common law rights through conventional restraints and positive 
regulations which are not confined to the prohibition of wrongful acts. It is 
this latter kind of state control which constitutes the essence of the police 
power." For the sake of clearness Professor Freund excludes from the police 
power all forms of State activity which do not operate by restraint and compul- 
sion. But general statements are of little assistance in the discussion of this 
troublesome branch of our law. It is only by a detailed examination of statutes 
and decisions that this power can ba at all understood. This examination is 
very carefully made by the present author. For this purpose he makes a three- 
fold division of the spheres of state activity: first, a conceded sphere, affecting 
safety, health, and morals; second, a debatable sphere, that of proper produc- 
tion and distribution of wealth, public convenience and advantage; third, an 
exempt sphere, that of moral, intellectual, and political movements. Professor 
Freund regards the first sphere as constituting the police power in its primary 
sense. Here is found an ever increasing amount of restrictive legislation, 
governed by principles which have become well established and which consti- 
tute a distinct branch of Constitutional Law. In the second sphere the police 
power is revealed, not as a fixed quantity, but as the expression of social, 
economic, and political conditions. Here it would be impossible to formulate 
general rules, and the examination of the author consists in showing what has 
been done, what has been attempted and has failed, and what is now being 
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accomplished. The last sphere embraces those individual rights which are 
secured by constitutional guarantees. Religion, speech, and press are exempt 
from police interference except to a slight degree in the furtherance of good 
order and morality. So far, however, little difficulty has been encountered in 
the mutual adjustments of these interests. 

In the opinion of the reviewer much of the confusion in the subject has come 
from extending the term "police power" to embrace the second and disputed 
sphere of state control. But if the popular misuse of the term has become too 
deeply engrafted in legal works and opinions, to allow a more restricted use of 
the phrase, then the careful and definite division, now made prominent for the 
first time in a text-book, is absolutely essential to clearness. 

In a few points one regrets that the discussion of the author is not more 
elaborate. The treatment of the police power in connection with the " Four- 
teenth Amendment " covers only two pages, and the " Commerce Clause " does 
not seem to have its just prominence. Still, in general, the treatment by Pro- 
fessor Freund is detailed and exhaustive. The author is to be congratulated on 
producing what is perhaps the best work on the subject. 



Text-Book of the Patent Laws of the United States of America. By 
Albert H. Walker. Fourth edition. New York: Baker, Voorhis and 
Company. 1904. pp. cviii, 755. 8vo. 

When the third edition of this work was published in 1895 the author stated 
in his preface that except in the event of the enactment of a new system of 
patent statutes " a necessity for another edition of this book cannot now be fore- 
seen and, therefore, I present this edition to the bench and to the bar as prob- 
ably my final contribution to the literature of the patent law." Since that time, 
however, Congress has amended the patent laws very extensively and has thus 
impelled Mr. Walker to issue this year the fourth edition ; and he now hopes to 
continue his work from time to time in the future. 

In all, six statutes have been passed, but the most important changes in the 
patent laws since the publication of the third edition are contained in the Patent 
Act of 1897, 29 Stats, at Large, Chap. 391, and in the Patent Act of 1903, 32 
Stats, at Large, Chap. 1019. Before the Act of 1897, a prior patent or publica- 
tion, in order to invalidate a patent or justify the refusal of an application, must 
have been made earlier in date than the time when the applicant made his in- 
vention. By the Act of 1897, the anticipation is sufficient if the device was 
patented or described before the date of the applicant's invention, or two years 
before his application. 

Before the Act of 1897, if an invention were patented in a foreign country 
and also in the United States and the patent in a foreign country lapsed be- 
fore that in the United States would terminate, it was held that the patent 
monopoly in the United States must cease at the same date as the monopoly 
in a foreign country. By the Act of 1897, the law on this point is changed, 
so that no patent shall be declared invalid by reason of its having been first 
patented in a foreign country, provided application for a patent in this country 
be made within seven months of the application in a foreign country. 

One other important change was made by the Act of 1897. A uniform statute 
of limitation was established for suits and actions brought for the infringement 
of patents. There was a limitation to suits or actions previously, for it had 
been held by the Supreme Court that the statutes of limitation of the separate 
states should apply in suits, but it is certainly more satisfactory that the system 
should be uniform. 

By the Act of 1903 the requirement that an application be made in this 
country within seven months after an application in a foreign country in order 
to secure the benefit of the Patent Act of 1897, has been changed so that the 
inventor is now given twelve months within which to apply for a patent in this 
country. By the same act, a change is made whereby the benefit of a caveat 
is extended to any person, and is no longer limited to a citizen of the United 
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